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IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (M),

BILASIPARA.

                                            

                                          CR 653 of 13

                                            U/S 138 of N.I. Act.

SMTI RIMI DUTTA......................................................COMPLAINANT SIDE.

      -Versus-

SRI MOHANLAL SAHA..................................................DEFENCE SIDE.

PRESENT: - SMTI JUMA SINHA, AJS

Sub Divisional Judicial Magistrate (M),

Bilasipara.

COUNSELS:

FOR the Complainant:-SRI R. DASGUPTA, Ld. Counsel.

FOR the Defence:-SRI R. NEOGI & SRI TOPA GHOSH, Ld. Counsels.

                

EVIDENCE  recorded  on:-02.01.15,  11.03.15,  19.09.17,  18.12.17,

15.06.18, 26.06.18, 28.11.18, 01.12.18, 15.03.19, 20.06.19.

STATEMENT DEFENCE recorded on:-19.09.17.

ARGUMENT heard on:–29.08.19.

JUDGMENT delivered on:-11.09.19.       

                                           

 J U D G M E N T

1. THE PROSECUTION STORY as unfolded by the Complaint filed

on 15.11.13 by Smti Rimi Dutta is that the accused issued a cheque

vide  No.714636  for  Rs.1,98,000/-  drawn  by  him  in  SBI,  Bilasipara

Branch in favour of the complainant against maturity value of scheme

of  Ramel  Industries  Ltd.  whereby  the  complainant  on  18.10.13

presented the cheque with the bank but same was returned on same

date with an intimation that it was dishonoured for insufficient fund.

The Complainant  then verbally  requested the accused in every way

possible and ultimately sent a legal notice through her advocate by
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registered post with A/D Card in his address with a clear demand for

payment of the said cheque which was duly received by the accused

and he then sent a reply through his Advocate on 28.10.13 admitting

the issuance of  the said  cheque and requesting the complainant  to

have patience and not to take further proceeding. 

The accused didn't make any payment of the dishonoured cheque with

ulterior motive and therefore he is liable to be prosecuted under the

provision of the Negotiable Instrument Act 1881. Hence, she filed the

case.

2. On receipt of the Complaint, cognizance was taken against the

accused u/s 138 NI Act whereby on receipt of  summons, the accused

caused his appearance and after hearing Ld. Counsels of both sides,

particulars of offences were read and explained by my Ld. Predecessor

u/s 138 N.I.  Act to the accused to which he pleaded not guilty and

claimed to be tried.  

3.                                     Points for Determination

I. Whether  the  accused  issued  the  cheque  bearing  no.

714636 dated 04.08.13 amounting to Rs.1,98,000/- (rupees one

lakh  ninety  eight  thousand)  only of  SBI,  Bilasipara  Branch,

Bilasipara in favour of the complainant Smti Rimi Dutta for the

discharge, in whole or in part, of any debt or other liability?

II. Whether  the  said  cheque  was  returned  by  the  bank

unpaid for insufficient fund in the account of the accused, after

same was being presented within its validity?

III. Whether  the  complainant  issued the demand notice  in

writing for payment of the said amount within 30 days of the

receipt of information of dishonour? 

IV. Whether the accused failed to repay the said amount to

the complainant within 15 days of the receipt of said notice?
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V. Whether the complaint is  presented  within 1 month of

expiry of 15 days of receipt of notice by the accused?

4. Complainant  examined  two  witnesses  and  exhibited  some

documents.  Thereafter  accused was  examined u/s  313 Cr.P.C  where

accused denied to have issued the above mentioned cheque to the

complainant against maturity value of scheme of Ramel Industries Ltd.

Accused however, admitted that the said cheque was dishonoured for

insufficient fund whereby he received notice from complainant and that

he  also  caused  reply  to  that  notice.  Accused  stated  that  he  was

working as an agent of Ramel Industries Ltd. where complainant was a

customer  and  that  he  issued  the  cheque  to  Sri  Gour  Sundar  Saha

without putting any signature on it  and that  he had not  issued the

cheque to the complainant. Defence examined four witnesses including

himself who were cross-examined by complainant side. 

Be it noted here that during preparation of the judgment, it is

noticed  that  statement  defence  of  accused  recorded  by  my  Ld.

Predecessor reflects that accused denied to adduce evidence but later

orders  in  case  record  reveals  examination  of  defence  witnesses,

including the accused, without there being any written request in this

regard as required u/s 315(1) (a) Cr.P.C. However, same appears to be

a technical error causing no prejudice to the parties.

5. Heard ld. Counsels for both sides. Perused evidences on record.

My decisions with reasons on the above framed points are as follows:-

                    DISCUSSION, DECISION AND REASONS THEREON

                                         ON POINT NO.I

6. In this regard, Complainant as  PW1 deposed that on 04.08.13

the  accused  issued  a  cheque of  Rs.1,98,000/-  only  vide  No.714636

drawn  by  him  on  the  SBI,  Bilasipara  Branch  in  her  favour  against

maturity value of scheme of Ramel Industries Ltd. She exhibited the

said cheque as Ext.A. Here Accused as DW1 stated in his evidence-in-

chief that When he was working in the Ramel Industries Pvt. Ltd his
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designation was Senior Inspector No.3 and Sri Gour Sundar Saha was

his Senior Inspector in rank and as per demand of his Senior Inspector

he  gave  the  said  Cheque  vide  No.714636  of  SBI  Bilasipara  Branch

towards his hand as a security of his business volume and also to give

assurance  not  to  move in  other  company.  That  he has  not  put  his

signature anywhere on the said cheque. The Complainant has put his

signature with the help of her witness No.2,3,4 to fulfil their ulterior

motive. The complainant has forged his signature and submitted the

same before bank just for illegal gain. When the authority of the Ramel

Industries Pvt. Ltd mislead the Senior Inspector Sri Gour Sundar Saha

regarding the disbursement of maturity amount towards the investors

then  said  inspector  handed  over  his  security  cheque  to  the

complainant  and  accordingly  the  complainant  filed  the  instant  case

against  him under  the  direction  of  Sri  Gour  Sundar  Saha.  In  cross-

examination DW1 that he issued the cheque to Sri Gaur Sundar Saha

with direction of not submitting it in bank. 

From the above evidence it is found that as per Complainant,

accused  issued  her  the  said  cheque  against  maturity  amount  of

scheme  of  Ramel  Industries  Ltd.,  whereas  accused  claims  that  he

issued the cheque as security to his Senior Inspector Sri Gaur Sundar

Saha without any signature which was later forged by the complainant

in  connivance  with  others.  However  this  claim  of  accused  lacks

corroboration as his witness DW2 Sri Ranjan Ale who in evidence-in-

chief stated that he was Sr.  Inspector no.1 in Ramel Industries Ltd.,

stated in his cross-examination that he was agent in that industry and

he  may  have  been  Sr.  Inspector  and  he  does  not  remember  the

Inspector of that time and as such how a person who could not even

say about his post in the industry as well as to the post held by the

person  to  whom allegedly  accused issued cheque,  can  be  relied  in

respect  on  his  statement  that  accused  issued  cheque  to  Senior

Inspector. Kindred is the case with other defence witnesses as because

DW3 Sri Manik Saha who deposed in his chief examination that he

was an associate in said industry, stated in his cross-examination that
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he was peon there having no knowledge of its employees and that he

was not present at the time of issuance of the cheque. Similarly DW4

Sri Dipankar Kr. Ghosh nowhere stated that he saw accused issuing

cheque to another person, rather in cross-examination he stated that

as per his knowledge above cheque was issued in favour of Sri Gaur

Sundar Saha, which as such makes it clear that this witness also did

not see accused issuing the cheque. Accordingly it is found that there

is  none  who  saw  accused  issuing  the  said  cheque  either  to  the

complainant or to other person and hence, this claim of accused that

he issued the cheque to another person appears unreliable. 

Accused took another plea that he did not sign the cheque when

it was issued and that same has been forged but admittedly he did not

file any forgery case in this regard. It is also an admitted position that

forgery of signature of accused is not disclosed in his reply notice Ext.

G  which  otherwise  shows  that  accused  provided  the  said  cheque

towards the complainant in order to help his down-line agent who was

her (complainant) real agent. If the version of accused as above stated

was true then same should have been reflected in his reply. On the

other  hand,  language  used  in  reply  notice  reflects  admission  of

accused about issuance of the cheque to complainant. 

In  view  of  above  discussion  it  is  found  well  established  that

accused issued the  said  cheque in  favour  of  complainant.  Here  Ld.

Counsel for the complainant argued that  S.139 NI Act engenders a

presumption in favour of the complainant as it  says that  it  shall  be

presumed, unless the contrary is proved, that the holder of a cheque

received the cheque for the discharge, in whole or in part, of any debt

or  other  liability. We  may  very  well  refer  here  to  the  decision  in

Basalingappa  vs.  Mudibasappa1 where the  principles  underlying

S.139 NI Act were summarised as follows:

(i)  Once the execution of cheque is admitted Section

139  of  the  Act  mandates  a  presumption  that  the

1 CRIMINAL APPEAL NO.636 of 2019
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cheque  was  for  the  discharge  of  any  debt  or  other

liability. 

(ii) The presumption under Section 139 is a rebuttable

presumption and the onus is on the accused to raise

the  probable  defence.  The  standard  of  proof  for

rebutting the presumption is that of preponderance of

probabilities. 

(iii) To rebut the presumption, it is open for the accused

to rely on evidence led by him or accused can also rely

on the materials submitted by the complainant in order

to  raise  a  probable  defence.  Inference  of

preponderance of probabilities can be drawn not only

from the materials brought on record by the parties but

also by reference to the circumstances upon which they

rely. 

(iv)That it is not necessary for the accused to come in

the witness box in support of his defence, Section 139

imposed an evidentiary burden and not  a persuasive

burden. 

(v) It is not necessary for the accused to come in the

witness box to support his defence.

The above decision makes it clear that once execution of cheque

is  admitted  presumption  arises  that  same  was  issued  for  debt  or

liability  but  said  presumption  is  rebuttable  by  accused  on

preponderance  of  probability,  either  through  his  own  evidence  or

through materials of complainant or depending on circumstances on

which they rely, without necessitating accused to enter witness box. In

the present case,  as already discussed,  execution of  cheque by the

accused in favour of complainant is found well established and hence

presumption says that accused issued it for discharge of debt or other

liability. 
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In  the  present  case,  in  rebuttal  of  above  presumption  Ld.

Defence Counsel  argued that  accused owes no liability  towards  the

complainant as he was simply an employee of  the Ramel Industries

Ltd. where complainant had invested and as such accused cannot be

held  personally  liable  for  the  debt  incurred  by  the  said  investment

company. Here complainant in her evidence-in-chief clearly stated said

cheque  was  issued  against  maturity  value  of  scheme  of  above

Investment Company, which as such makes it clear that no personal

debt or liability exists by the accused towards the complainant. Now

the question for determination is that how far the accused can be held

liable for the debt owed by the said company?

In this regard it is found that complainant nowhere claimed that

the accused was the owner or proprietor or was in charge of and was

responsible  to  the  company  for  conduct  of  its  business.  In  cross-

examination complainant rather supported the accused by deposing

that her agent introduced accused to her as an employee of the said

company. Here it is relevant to note that DW2 and DW4 in their cross-

examination stated that accused was running the said company and he

used to collect money from market but simply collecting money from

market  cannot  make a  person liable  for  the money invested in  the

company. Accused in this regard, was confronted with a suggestion in

his  cross-examination  that  the  company  deposited  amount  in  his

account  which  he  misappropriated  but  nothing  except  denial  was

brought on record to fortify this claim, in which case situation could

have been different. 

Nowadays many investment companies appear and collect huge

amount from public and then suddenly they disappear and in such a

situation,  employees  who  worked  under  them  without  having  any

control over their business, cannot be bestowed with the debt owed by

the company. It is the company which has debt standing to its liability

and not its employee, who has no control over its business. 

Accordingly in view of above discussion I am of the considerate

view that though accused issued the cheque to the complainant but he

has been able to raise a probable defence creating doubt about the
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existence  of  a  legally  enforceable  debt  or  liability  towards  the

complainant.  

    ON POINT NO.II

7. Here it is found that the Ext. A cheque no. 714636 is found to be

dated 04.08.13 and Return Memos Ext. B & C are dated 18.10.13 which

PW2 SBI serviceman deposed as being issued from his bank whereby

cheque was dishonoured for insufficient fund. Accordingly  it is found

well established that the said cheque was presented within its validity

and same was     returned by the bank unpaid   for insufficient fund in the

account of the accused  .

                                             ON POINT NO.III 

8. In this regard it is found that Return Memos Ext. B & C are dated

18.10.13 and copy of Pleader Notice Ext. D and Postal Receipt Ext. E

are  dated  22.10.13.  The  said  demand  notice  clearly  specifies  the

cheque number and its  amount and also informs accused about  its

dishonour,  thereby claiming its  payment. Hence  it  is  found that the

demand notice     in writing was sent to accused within 30 days    of the

receipt of information of dishonour by the complainant.

                                           ON POINT NO. IV & V

9. Accused admitted that he issued reply notice as Ext. G and same

is dated 28.10.13, which as such makes it clear that accused received

the demand notice on or before said date but admittedly there is no

payment till date against the said cheque and hence,  it is found that

accused failed to repay the cheque amount to the complainant within

15 days of the receipt of demand notice. 

Record reveals that this case has been filed on 15.11.13 which is

well within period of one month after expiry of 15 days    of receipt of

demand notice by the accused. 
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10. In view of the above discussion, I am of the considered opinion

that  the  complainant  has  failed  and  accused  has  succeeded  in

rebutting the presumption arising against him u/s 139 NI Act showing

that he has no legally enforceable debt or other liability.  Accordingly

accused is held not guilty u/s 138 NI Act whereby he is acquitted of

above charge and he be set at liberty forthwith. Bail bond to remain in

force for six months.

Given under my hand and seal of this Court on this the 11th day of

September, 2019.

                                                                         (Smti. Juma Sinha)

                                                                         SDJM(M), Bilasipara.

APPENDIX

Complaint's Witnesses:-

CW1:- Smti Rimi Dutta

CW2:- Sri Pritam Kr. Das

Complaint's Exhibits:-

Ext. A:-Cheque No.714636

Ext. B & C:-Cheque Return Memos of SBI Bilasipara Branch

Ext. D:-Copy of Pleader Notice 

Ext. E:-Postal Receipt
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Ext. F:-Acknowledgement Card

Ext. G:-Reply notice of the accused 

Defence Witnesses:-

DW1:-Sri Mohanlal Saha

DW2:- Sri Manik Saha

DW3:- Sri Ranjan Ale

DW4:- Sri Dipankar Ghosh

Defence Exhibits:-

Nil

                                                                    (Smti. Juma Sinha)

                                                                   SDJM (M), Bilasipara.
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